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Today’s lecture 

• The PIL method in detail 
• The context of law, legal traditions, philosophical underpinnings 

• Precedent and stare decisis  

• Interpretation 

• Hierarchies:  
– Ius cogens 

– Erga omnes 

– Lex posterior 

– Lex specialis 

– Article 103 

• UNSC and UNGA Res. 

• Action! 



The contexts of (international) law 

The contexts 
of 

(international) 
law 

Religious influences  
Cultural 

influences 

Historical 
influences 

Political 
influences 

The idelology 
of morality 

Rapid social 
change 

European influences 

Language and 
linguistics 

Philosophical 
influences 



Legal Traditions 



Legal traditions 

• Common Law 

• Civil Law 

• Shari'ah and Fiqh (Islamic Law) 

• Hybrid Systems 



Common law / civil law differences: 

issue areas 

• Institutional set up of court system (hierarchy, 

specialised courts, election of judges) 

• Court procedure : Admissibility, procedural 

rights of claimants / accused etc. 

• Substantive law differences:  

– What is considered binding law  

– How does each system understand particular 

provisions of the law 



Precedent 



The doctrine of precedent 

Common Law 

• Judgments as law 

• Binding character of 
precedents: 
– Stare decisis  = let the 

decision stand 

– Need to differentiate 
between obiter dictum and 
main judgment 

PIL 
• NO stare decisis, Art. 59 ICJ Statute 

• De facto binding character of judicial 
decisions = ICJ relies on its own 
decisions, so do ITLOS, WTOAB, 
ICTY, ICTR, HRC, CERD, CAT (but 
possibility to overrule/change) 

• ICJ in Diallo case just admitted that 
«great weight» must be accorded to 
HRC decisions (and to IACtHR 
decisions) (Guinea v. DRC, 2010) 

• Judicial decisions = subsidiariy 
source of international law, 
according to art. 38 (1) (c) ICJ 
Statute CivL: 

findings of the hierarchically 

highest court are usually binding 

 



Interpretation 

Common Law   

• US constitution: 
– Textual approach 

– Reference to original intent 
is important and often 
highlighted 

 = traditionalist approach 

– But also living constitution 
approach = interpretation in 
light of modern consensus, 
modern scholarly writings 
(as early as 1805: Marbury 
v. Madison)  

 

PIL  

• Vienna Convention Rules 

(art. 31-33 VCLT) 

– Textual 

– Contextual 

– Historical sources = officially 

subsidiary source of 

interpretation (Art. 32) but 

regarded as important 

– Dynamic/evolutive 

interpretation, relying on 

consensus of states parties, 

present context (see: ICJ, Pulp Mills, 

Gabcikovo-Nagymaros) 

CivL – See PIL 



PIL Philosophy 

EX. 

•Courts as law makers 

•Authority 

– Proliferation of interantional law - fragmentation 

– Proliferation of international institutions 

•«Global war on terror» 

•Economic globalization – financial markets 

•Migration and movements of people 

•Environmental degradation 

 



PIL Philosophy - Custom 



PIL Philosophy 

• M. Koskenniemi, The Gentle Civilizer of 

Nations, CUP (2004) 

• S. Besson and J. Tasioulas (ed.), The 

Philosophy of International Law, OUP (2010) 



Hierarchies and conflicts  

• Erga omnes 

• Ius Cogens 

• Lex specialis 

• Lex posterior 

• Treaty conflict rules: 

– Art. 103 UN Charter 

 

 



Erga omnes 

33. … By their very nature the former are the concern of all States. In view of the 

importance of the rights involved, all States can be held to have a legal interest in 

their protection; they are obligations erga omnes. 

34. Such obligations derive, for example, in contemporary international law, from 

the outlawing of acts of aggression, and of genocide, as also from the principles 

and rules concerning the basic rights of the human person, including protection 

from slavery and racial discrimination. Some of the corresponding rights of 

protection have entered into the body of general international law (Reservations to 

the Convention on the Prevention and Punishment of the Crime of Genocide, 

Advisory Opinion, I.C.J. Reports 1951, p. 23); others are conferred by international 

instruments of a universal or quasi-universal character. 

 

Barcelona Traction Light and Power (Belgium v. Spain), ICJ 1970. 



Ius cogens 

87. There is no doubt, moreover, that the 

prohibition of inhuman and degrading treatment 

is among the rules of general international law 

which are binding on States in all 

circumstances, even apart from any treaty 

commitments. 

 

ICJ, Ahmadou Sadio Diallo (Guinea v. DRC), 

ICJ (2010) 



Action! Can Marosland claim a 

violation of the HR of the Filumarga? 
12) However, the dam is not only a cause of happiness. As a result of the 

dam, the flow of the Umarghela beyond the dam was turned into a trickle 

compared to its previous size, especially in the low season. This has had 

a number of devastating consequences. As the bedding of the river dried, 

plains emerged which were covered with toxic chemicals, which in turn 

have caused toxic dust storms. Especially the Filumarga and their distant 

cousins, the Mangirizo, have suffered from the results. Life expectancy 

has lowered, and there is a high incidence of miscarriages, certain types 

of cancer and infections of the lungs and eyes. In addition, the Filumarga 

are no longer able to practice certain religious rites, including their ancient 

practice to scatter the ashes of their deceased on the river. During the low 

season, the water of the river is so low that it will not carry the ashes and 

the result is a thick gray layer on the water at first, and later on a heap of 

muddy ashes at the turns of the river. The Filumarga consider this an 

affront to their ancestors and are deeply troubled by it. They believe their 

dead will not find peace and cannot be reunited with their ancestors 

unless they are allowed to travel to the Southern Sea. 

 



Lex specialis 

The maxim lex specialis derogat legi generali is a generally 

accepted technique of interpretation and conflict resolution in 

international law. It suggests that whenever two or more norms 

deal with the same subject matter, priority should be given to the 

norm that is more  specific. The principle may be applicable in 

several contexts: between provisions within a single treaty, 

between provisions within two or more treaties, between a treaty 

and a non-treaty standard, as well as between two non-treaty 

standards. The source of the norm (whether treaty, custom or 

general principle of law) is not decisive for the determination of the 

more specific standard. However, in practice treaties often act as 

lex specialis by reference to the relevant customary law and 

general principles. 

ILC, Final report on the fragmentation of Intl Law (2006) 



Lex posterior, Art. 30 VCLT 

“According to article 30 VCLT, when all the 

parties to a treaty are also parties to an earlier 

treaty on the same subject, and the earlier 

treaty is not suspended or terminated, then it 

applies only to the extent its provisions are 

compatible with those of the later treaty. This is 

an expression of the principle according to 

which “later law supersedes earlier law”.”  

ILC, Final report on the fragmentation of IL, (2006) 



Art. 103 UN Charter 

In the event of a conflict between the 

obligations of the Members of the United 

Nations under the present Charter and their 

obligations under any other international 

agreement, their obligations under the present 

Charter shall prevail. 



What the f****? 

 

 

READ! 

http://untreaty.un.org/ilc/texts/instruments/engli

sh/draft%20articles/1_9_2006.pdf 



Why is this relevant?! 

• ECJ, Joined Cases C-402/05 P and C-

415/05 P Yassin Abdullah Kadi and Al 

Barakaat International Foundation v. 

Council of the European Union And 

Commission of the European 

Communities 

 



Homework! Telders para. 16! 

“The resolution was adopted with one 

abstention of a permanent member and three 

votes against by non-permanent members.” 



UNSC RES. 2998/2009, 20.Sept.2009 
…expressing its concern for the situation and its support for the effort of the 

government of Larmastan, … 

The Security Council, 

DETERMINING that the acts of Filumarga Against the Lulabeki-Dam (FALD) are a 

threat to the peace and security in the region, in particular Larmastan 

ACTING under Chapter VII of the Charter 

1. CONDEMNS the acts of FALD 

2. CALLS UPON all States, and in particular Marosland, to co-operate to bring the  

activities of FALD to an end  

3. DECIDES ALSO that Marosland must not acquiesce in or provide assistance to 

any form of terrorist action or terrorist groups, and that it must promptly, by 

concrete actions, demonstrate its renunciation of terrorism 

4. DEMANDS for that purpose that Marosland extradite the individual members of 

FALD present on its territory, as listed in the ‘list of suspects’ annexed to the 

present resolution, as requested by Larmastan. 

5. DECIDES to remain seized of the matter. 



• Does the Res create binding obligations? 

• If so, why? For whom? 

 

• Procedural requirements? 

• What if this was a UNGA Res.? 

• What’s the difference? 

 

 refer to the relevant Arts. of the UN Charter! 


